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INTRODUCTION 

[1] This is an appeal in terms of section 45D of the Financial Intelligence Centre 

Act, No 38 of 2001 (“FIC Act”) against an administrative sanction handed down 

in terms of section 45C (3)(e) of the FIC Act by the first respondent, the Financial 

intelligence Centre (“the Centre”) on the 10 of December 2021, against the 

applicant , for having failed to report cash hold transactions as well as suspicious 

and unusual transactions. The appellant seeks reconsideration of the monitory 

penalty imposed by the Centre. it accepts the findings and acknowledges the 

transgressions it committed under the FIC Act. 

CONDONATION 

Two days after the appeal was launched, the appellant filed a condonation 

application, seeking leave of the Board to hear the ‘second appeal’ against the 

sanction. The first notice of sanction was withdrawn and substituted by the 

second sanction. This was occasioned by the fact that the Centre agreed that it 

will not persist, with the first sanction that was directed to McCarthy (Pty) Ltd 

group of companies but will allow an appeal on the first sanction to be 

withdrawn. Appellant proceeded to issue a ‘second appeal’ against the second 

sanction and seeks condonation for the lateness in respect of the second 

appeal. Section 45D (b) of the FIC Act requires that an appeal be launched in 

30 days of the date of the decision. The notice of appeal in this matter is dated 
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the 11'° March 2022 and the grounds of the delay are said to have been caused 

by the necessity to issue the second appeal. The respondents do not oppose 

the application for condonation. There is no prejudice to any party if condonation 

is granted and the Board is satisfied that a proper explanation has been given 

for condonation, which the Board, hereby grants. 

BACKGROUND 

[3] On the 10! of December 2021 the Centre issued a notice of administrative 

sanction in terms of section 45C (e) of the FIC Act, in which notice, an 

administrative sanction was imposed on Melrose Motor Investments (Pty) Ltd 

for failure to comply with the core provisions of the FIC Act. The three 

shareholders of Melrose Motor Investments subsequently sold their shares to 

McCarthy (Pty) Ltd group of companies. It is common cause that, during 

sanctioning proceedings Melrose Motor Investments merged with the McCarthy 

(Pty) Ltd group of companies with effect from the 1% of September 2021 and 

began trading as McCarthy Nissan Melrose, after the change in ownership. 

[4] The three individual erstwhile shareholders indemnified the appellant or 

McCarthy against the administrative penalty imposed. They assumed personal 

liability to the sanction imposed and whatever it might finally be from this appeal. 

THE ISSUE IN THE APPEAL



[5] The appellant based its appeal against the second sanction only on the ground 

that it is unduly harsh and punitive in nature considering that no loss to fiscus 

has occurred. The request is that the Board should interfere with the financial 

penalty and reduces it to a reasonable amount. The appeliant proposes that the 

fine of R300 000.00 (Three Hundred Thousand Rands) be granted and that it 

be paid in full within 7 days of the order of reconsideration. The question this 

Board must decide relates to the appropriateness of the sanction imposed and 

whether the appellant has met the test for interference on appeal. 

THE CENTRE’S COMPLIANCE REGIME 

[8] The second respondent, the director of the centre, deposed to an answering 

affidavit dealing with issues raised by the appellant in the appeal and asserts 

and gives a full background about the Centre’s compliance scheme as well as 

the full reasons for the penalty and how it was calculated. From this affidavit, it 

is mentioned that the FIC Act established the Centre for the development and 

dissemination of financial intelligence for purposes of identifying the proceeds 

of crime and combating money laundering and financing of terrorism, helping to 

protect the Integrity of South Africa’s financial system, and ensuring stability of 

the country’s economy.



[7] 

[8] 

[9] 

The FIC Act introduces a regulatory framework of compliance measures 

requiring accountable and reporting institutions as listed in schedule 1 and 3 of 

the FIC Act, to adopt specific AML practices that essentially require institutions 

to register and report certain transactions to the Centre, which reports would in 

turn enable the Centre to identify the proceeds of crime and combat money 

laundering and financing of terrorism. 

To ensure that the overail objects of the FIC Act are achieved, the Centre is 

responsible for the overseeing the implementation of the FIC Act and is obliged 

to supervise and enforce compliance with the provisions of the FIC Act. 

Sections 4C and G of the FIC Act mandates the Centre to monitor, guide, 

supervise and enforce compliance with the FIC Act by accountable institutions, 

reporting institutions and other persons. 

In terms of section 43B (1) of the FIC Act, read with regulation 27A (1) of the 

Money Laundering and Terrorists Finance and Contro! Regulations, all existing 

accountable and reporting institutions were obliged to register with and report 

to the Centre as from the 1% of March 2011. The motor vehicle dealers and the 

Kruger rand dealers are said to operate in an unregulated industry as they are 

not required to register with a regulator as a condition to entering and trading in 

their respective markets. This, combined with the fluid and high value nature of 

the commodities traded by these reporting institutions, render them vulnerable



[11] 

to money laundering thus categorising them as high-risk industries, requiring 

oversight in relation to their compliance with AML obligations emanating from 

the FIC Act. The FIC Act’s registration and reporting obligations serve as a 

central pillar for South African’s anti-money laundering regime. Without 

registration, an institution cannot report to the Centre and without such reports, 

the Centre cannot fulfil its legislative mandate to assist in combating financial 

crime thereby increasing South Africa’s risk for money laundering and terrorist 

financing. In this regard, the second respondent concludes by stating that the 

supervising and enforcing compliance with the FIC Act is one of the Centre’s 

primary legislative mandates and where non-compliance is encountered, the 

provisions of the FIC Act authorise the Centre to sanction non-compliant 

institutions. Accordingly, the Centre is given a clear mandate in the terms of 

reference which axiomatically informs its activities. 

Importantly, the appellant is required to comply with its reporting duty that 

relates to cash deposits into its bank account made by the purchasers of 

vehicles. Section 28 imposes such a duty and states as follows: 

“Cash transactions above prescribed limit....An accountable institution and 

a reporting institution must, within the prescribed period, report to the Centre 

the prescribed particulars concerning a transaction concluded with a client 

if in terms of the transaction an amount of cash in excess of the prescribed 

amount —



(a) ... 

(b) is received by the accountable institution or reporting institution from 

the client, or from a person acting on behalf of the client, or from a 

person on whose behalf the client is acting.” 

[12] In terms of Regulations 22B under the Act, the following is stated: 

“Prescribed amount for cash transaction reporting — the prescribed amount 

of cash above which a transaction must be reported to the Centre under 

section 28 of the Act is 24999.99 or an aggregate of a small amount which 

combine to come to this amount if it appears to the accountable institution or 

reporting institution concerned that the transactions involving those smaller 

amounts are linked to the considered functions of one transaction”. 

(13] It is common cause that the appellant failed to comply with its reporting 

obligations and this conduct was visited by the administrative penalty imposed, 

following non-compliance with section 28 of the FIC Act, pursuant to the 

inspections conducted on the appellant by the Centre. 

THE ADMINISTRATIVE SANCTION 

[14] The appellant was inspected by the Centre on three occasions which, 

respectively, revealed that:



[14.1] 

[14.2] 

[14.3] 

the first inspection occurred on the 23 of February 2017 and found the 

appellant failed to report 47 reportable transactions, 24 were completely not 

reported. Another 23 were reported late. The Centre warned the appellant to 

remediate these’. As if not good enough, the appellant failed to report a 

suspicious transaction where a certain Mr Zhinan paid R1 200 000.00 for an 

Armoured Volvo XC 90. The amount was paid from different accounts in three 

different EFTs. The final instalment on R250.000 was received in cash.? 

the second inspection was conducted on the 11° September 2017. The 

appellant had only remediated 19 of the 24 unreported cash transactions from 

the first inspection.’ Further, in the period between 1% March 2017 and 31% 

August 2017, the appellant had failed to report another two reportable cash 

transactions.* 

the Centre conducted its third inspection on the 14" January 2021. The 5 

unreported transactions from the first inspection remained unreported.5 

Another 33 transactions which occurred between 1° February 2018 and 31% 

December 2020, were either not reported or reported late. Inconceivably, two 

suspicious transactions went unreported. 

1 See; Record, AA, page 26, para 68.1, read with the first inspection report, Annexure “XK 1”, 

pp 39 to 41, paras 22 to 38 

a 
k
w
o
n
 First inspection report Annexure XK 1, (p42, para 44 to 50) 

AA, p26. 68.2.1. 
AA; p26, para 68.2.2. 

AA; p27, para 68.3.1



[14.3.1] 

[14.3.2] 

the appellant sold the Mercedes Benz AMG GLS motor vehicle to one 

Kudakwashe Gambanga of R 71 650 000.00 which was paid in cash.® The 

appellant filed a cash transaction report but did not file a suspicious 

transaction report. In the third inspection report, an orbiter remark is made 

that Mr Gambanga was arrested for fraud in Zimbabwe.” 

there was also a purchase by a certain Dumisang Maimela, a Volkswagen 

Amarok for R 1 750 000.00, in cash.’ The Centre found that the appellant, 

at the time of the third inspection, was aware of its section 28 reporting 

obligations, had previously reported such transactions to the Centre but 

failed to take care and failed to timeously report the two suspicious and 

unusual transactions to the Centre. Accordingly, the Centre found that the 

appellant was grossly negligent, and sanctioned it on this basis. 

[15] The administrative sanction imposed was an amount of Ri 165 000.00, 

composed as follows: 

[15.1] A financial penalty of R2 021 007.00 (R 10 105 039.17 x 20%) for failing 

to report and/or timeously report 38 cash threshold transactions to the 

Centre of which 1 million (plus +50% is payable due to financial 

Third inspection report, Annexure XK 3 (p64, paras 49 to 54) 

Third inspection report, Annexure XK 3 (p64, paras 50 to 51) 

Third inspection report, Annexure XK3, p65, para 55 to 59. 
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[15.2] 

consideration and the institutions remediation efforts, with the balance 

conditionally suspended for three years. 

A financial penalty of R600 000 (R 3,300 000.00 x 20%) for failing to 

timeously report two suspicious and unusual transactions to the Centre. of 

which R165 000.00 (plus - + 25%) is payable due to the financial 

considerations and the institution’s remediation efforts, with the balance 

conditionally suspended for three years. The respondent contends that the 

sanction was not shockingly inappropriate and the characterisation of the 

appellant's conduct as ‘gross negligence’ was generous. There were 

grounds to find recklessness in difference. We agree with this perspective. 

The appellant’s non-compliance was serious and extensive. It certainly 

warranted the administrative penalty imposed. This Board as it has been 

made clear in the other similar cases, can only interfere with the 

administrative penalty if it is shown in the appeal that the Centre exercised 

its mind capriciously, or upon a wrong principle, or that it failed to bring an 

unbiased judgment to bear unless the sanction was ‘excessive or 

startlingly inappropriate’.2 When the Centre imposed the sanction, it 

considered the appellants representations and also considered the matter 

in the light of all the available facts and the factors that are listed in section 

45C (2) of the FIC Act which includes factors such as the nature, duration, 

seriousness and the extent of the non-compliance. Also, whether the 

8 Sigala Auto t/a Ford Woodmead v Financial Intelligent Centre. 
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[16] 

[17] 

institution or person has previously failed to comply, and the remedial 

steps taken by the institution or the person to prevent a recurrence. The 

sanction has therefore been handed as appropriate, having considered all 

the mitigating factors such as the appellant’s co-operation with the 

inspectors during the inspection, the training of its staff on FIC compliance, 

implementation of procedures to comply with its reporting obligations, 

financial consideration, and remedial efforts and the aggravating factors 

were taken into account in assessing the appropriateness of the financial 

penalty by the respondents. 

We are therefore of the view that the administrative sanction imposed is 

reasonable, commensurate with the appellant's non-compliance and with 

similar sanctions imposed by the Centre on other matters where institutions 

were found grossly negligent in their non-compliance with their reporting 

obligations. 

The appellant made a submission that McCarthy has taken over the control and 

operation of the business of the appellant after purchasing the shares from three 

erstwhile shareholders of the appellant. The three shareholders of the appellant 

have given personal warranties and indemnification to McCarthy regarding the 

penalties imposed by the Centre. 

11



[18] 

[19] 

[20] 

10 

This take over, so it was argued, resulted to the three erstwhile shareholders no 

longer being involved in the business of the appellant operationally, thus, should 

be punished leniently by reducing the financial penalty. It is unnecessary for this 

Board to address the propriety of the merger between the appellant and 

McCarthy and the decision the erstwhile shareholders took when selling their 

shares. For purposes of this decision, the appellant remains a liable party. There 

is no merit in the submission that the penalty will have no retributive 

consequence to the three shareholders since they sold their business. 

An appeal against administrative sanction, as it has been said before, is an 

appeal against the exercise of a discretion and payment of an administrative 

penalty cannot be equated to the imposition of a fine by a criminal court.'° 

The sanctioning scheme that informs the calculations as against the statutory 

transactions committed, is measured by the processes and procedures on the 

application of the provisions of FIC Act. The retributive nature of the financial 

penalty, in our view, must be understood not only from the perspective of the 

penalty imposed but also from applying all the jurisdictional facts forming the 

realm of the transgressions and relevant circumstances considered by the 

centre. 

McCarthy (Pty) Ltd t/a Mercedes Benz Lifestyle Centre, Menlyn v FIC, September 2019. 

12



[21] In the premise, the Centre has exercised its discretion under section 45 of the 

FIC Act and the financial penalty imposed was based upon the consideration of 

all available facts, representations made, and the factors listed in section 45C 

(2) of the FIC Act. Accordingly, the appellant has not met the test and has failed 

to demonstrate that the financial penalty imposed is startlingly inappropriate. 

[22] In the circumstances, the appeal is dismissed, and no cost order is made. 

SIGNED IN PRETORIA ON BEHALF OF THE APPEAL BOARD ON THE 30 

NOVEMBER 2022. 

Ww 
i> 
AT NCONGWANE, SC 
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